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IN THE

Itttt^Ji BMtB (Exvtnxt (Uttnvt ttf Appeals

IN AND FOR THE NINTH CIRCUIT.

THE ALASKA EXPLORATION
COMPANY, a corporation,

Plaintiff in Error.

vs.

THE NORTHERN MINING AND ( ^°" '^"^^

TRADING COMPANY, a corpora-

tion.

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

I.

The questions involved in this record practically re-

solve themselves into the power of the Court to exclude

the certified copy of the alleged deed from Pierce

Thomas, the locator of the mining claim in controversy

to one Christopher Kimber of date of October 7th,

1898.

As appears from the transcript, said copy of said



deed was witnessed by one person only, and was never

acknowledged or proven for record; nor was any at-

tempt made to prove the execution of the said alleged

deed although Pierce Thomas was in Court at the

time. (Rec. 40.)

The certificate of the recorder of the Council City

Recording District attached to the certified copy stated

that it was a true copy from the records of the El Do-

rado Mining District which records were in his custody

as commissioner and recorder of the Council City Re-

cording District. (Rec. 48-9.)

A. Said deed was not entitled to be recorded any-

where within the District in that it was neither ac-

knowledged, certified nor proven according to law.

Congress by the Act of May 17th, 1884, (23 Stats.

at L. P. 24) being the Organic Act for the District of

Alaska, in force at the time of the making of this al-

leged deed, provided:

"Sec. 7. That the general laws of the State of

Oregon now in force are hereby declared to be the

law in said District so far as the same may be ap-

plicable and not in conflict with the provisions of

this Act or the laws of the United States."

Under those general Oregon laws regarding convey-

ances of real estate, in existence at the tim.e of the al-

leged making of the deed in controversy and of its re-

cordation, and which must be held to be the laws con-



trolling the question of the validity of the deed in ques-

tion and its capacity to be recorded, it was provided:

"Deeds of lands or any interest therein shall

be executed in the presence of two witnesses who
shall subscribe their names as such and the persons

executing such deeds may acknowledge the execu-

tion thereof before any judge, etc
"

Sections 5350 and 5354 further provide for the prov-

/ing and certifying of the conveyance in the absence

\of an acknowledgement,

[ Sec. 5342 Bellinger and Cotton's Codes of Oregon. I

Sec. 5355 of the same code provided:

"Every conveyance acknowledged or proved or

certified in the manner hereinbefore prescribed by
any of the officers before named, may be read in evi-

dence without further proof, and shall be entitled

to be recorded in the county in which the lands lie."

These provisions are the same as those now embraced

in Sections 82, 89, 93 and 94 of Part V. Ch. 11. Ca*--

ter's Ann. Codes of Alaska.

It is clear that the intent of Congress was that in order

to entitle a deed to be recorded it must have been either

acknowledged, proven or certified in the manner pro-

vided by the Oregon statute then in existence.

B. The deed if recorded at all should havQ been

recorded with the clerk of the District Court of Alaska.

Congress had further provided in the Organic Act of

date May 17, 1884, and which was the act in existence



at the time of the alleged making of this deed, the

necessary machinery for the proper perfection of deeds

or other conveyances of real property so as to entitle

them to be recorded and the place of such recorda-

tion, in that the clerk of the District Court of Alaska

was declared ex officio recorder of deeds and mortgages

and certificates of locations of mining claims in the

district with recording offices at Sitka and Wrangel.

(Sec. 4.) And four commissioners were provided for

with powers as notaries public, and who were required

to keep a record of all deeds and other instruments of

writing acknowledged before them relating to the title

or transfer of property within the district. These four

commissioners were located at different points in the

district, one at Sitka, one at Wrangel, one at Juneau

City and one at Oonolashki (Sec. 5) ; thereby provid-

ing the means of properly acknowledging or proving

all conveyances of real property and a system of regis-

tration of the same for the entire district.

We suppose that it is elementary that the object of

the statutes requiring acknowledgment is to prove

the execution of the conveyance so as to insure its au-

thenticity Vv^hen presented for record and to enable

it to be used in evidence without further proof of its

execution by the grantor. It cannot surely be contended

with any sincerity that a mere voluntary transcribing of

a deed on the record, (even if it were so transcribed on

the records of the proper recording officer, to-wit: the

district court clerk of Alaska) the execution of which



has neither been acknowledged, proven nor certified,

can render a transcript of such record although certi-

fied, by the recorder of the district where it was at-

tempted to be recorded, admissible in evidence when it

must be admitted the deed itself would not be compe-

tent under the Alaska Code or under the general rules

of evidence, without proof of its execution.

"Every conveyance acknowledged or proved or

certified in the manner hereinbefore prescribed by
any of the officers before named may be read in evi-

dence without further proof thereof."

Section 94 Ch. 1 1 Part V. Carter's Ann. Codes

of Alaska.

And again

:

"All conveyances of real property heretofore

made and acknou/edged or proved in accordance

•with the laws of the district in force at the time

of such making and acknowledgement or proof shall

have the same force as evidence and be recorded in

the same manner and with like effect as convey-

ances executed and acknowledged in pursuance of

the provisions of this chapter."

Section 108 Id.

In order that a copy of a record shall be admissible

in evidence the record must be of such a character that

the original if produced would be evidence in the case.

Am. & Eng. Ency. of Law, Vol. 24, p. 20.

Donohoe vs. Whitney, 30 N. E. 848.



A conveyance not acknowledged or proved or certi-

fied in the manner prescribed by statute is not entitled

to record.

Fleschner vs. Sumpter, 12 Or. 167, 6 Pac, 506.

A deed is not properly registered until proven or

acknowledged according to the provisions of the stat-

ute; and although actually transcribed in the record

is not recorded, where there has been no proper proof of

its execution as required by law.

/j* Cyc. Law & Proc, P. 600.

Alabama Marble & S. Co. vs. Chattanooga

Marble & S. Co., 37 S. W., 1004- 1009.

Rushin vs. Shield, 11 Ga., 636.

Edwards vs. Thompson, 5 So. Rep., 707

Kelly vs. Dunlap, 3 Pa., 136.

Keech vs. Enriquez, 10 So Rep., 91.

And resort must be had to the statute in order to

determine whether a deed is sufficient in form and re-

quisites to entitle it to be recorded.

13 Cyc. Law & Proc, P. 696.

Ala. M. & S. Co. vs. Chattanooga M. & S. Co.,

supra.

See also

Rivieri vs. Wilkins, 72 S. W., 608-9.



Counsel place too broad a construction upon Sec-

tion i6, Part II, of Carter's Ann. Codes of Alaska.

From a reading of the entire section it will be appar-

ent that Congress had in mind when it enacted this

section the records of a mining district governing loca-

tions of mining claims only.

A proper appreciation of the section renders it neces-

sary to read the same in connection with Section 2324
of the Revised Statutes of the United States which is

a part of the laws of the United States relative to min-
ing claims made applicable to the District of Alaska by
Congress.

Sec. 8 Act of May 17, 1884, 23 Stats., L. 24.

Says Sawyer, J., in the case of Woodruff vs. North
Bloomfield Gravel Mining Co., 18 Fed., 753, quoting

from page 800, (after citing the provisions of the above

statute).

"They simply recognize and legalize customs
and regulations by which miners rights as between
themselves upon the public lands may be secured,
regulated and protected. They relate to ''mining
claims" alone, to the manner of acquiring and pro-
tecting rights in them. They refer to the extent of
the claim, the manner of taking up and holding it,

the evidence of title, etc., as between themselves and
as against each other and in the state legislation,

not as against the government or owner of the land."

Section 2324 recognized and sanctioned the customs

long existing among the miners of the western coast
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of organizing mining districts and expressly provided

that miners of each mining district may make regula-

tions not in conflict with the laws of the United States

or of the state or territory in which the district is situ-

ated, governing the location, manner of recording and

amount of ivork necessary to hold possession of a min-

ing claim subject to certain requirements. And further

provided that all records of mining claims thereafter

made should contain certain specified requirements.

It is further distinctly provided that such regulations

laws or customs shall not be in conflict with the laws

of the United States or with the law of the state or ter-

ritory in which the district is situated.

But assuming by way of argument only, that Con-

gress did intend by the provisions of Section i6 to cover

any conveyances of mining claims that might in good

faith have been recorded with a mining district re-

corder under a mistaken idea that that was the proper

place of record, it is plain that it could not have in-

intended to do more possibly, than to legalize such con-

veyances as were properly entitled to record by ac-

knowledgement or other proof of their execution in the

manner required by law.

Section i6 should be read in connection with

Section io8, Ch. ii. Part V of the same Act, which

provides that

—



"All conveyances of real property heretofore
made and acknowledged or proved in accordance
with the laws of the district in force at the time of
such making and acknowledgement or proof shall
have the same force as evidence as convey-
ances executed and acknowledged in pursuance of
the provisions of this chapter."

These sections form part of the same Act of Con-
press of June 6, 1900, making further provision for a

civil government for Alaska and for other purposes,

(31 Stats. L. 321) and should be considered to-

gether. The rule is long established that all of the parts

of a statute are to be taken together and the intention

of the legislators ascertained therefrom and when so

ascertained it will prevail over the strict letter of the

statute.

" In construing a section of an Act regard must
be had to the language of the clause itself, and sec-
ond to other clauses in the same act and that con-
struction should be adopted which will make the
whole act stand consistently together or reduce the
inconsistency to the smallest possible limits."

Am. & Eng. Ency. Law, 2nd ed., p. 616.

U. S. vs. Landram, 118 U. S., 81, 85.

Applying this principle, it is apparent that Congress

did not intend that any original deed theretofore made
should be admissible in evidence without further proof

of its execution, unless acknowledged or proven in

accordance with the laws of the District of Alaska
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in force at the time of its making and acknowledge-

ment, or proof. The conclusion would seem therefore

to be irresistible that it could not by any process of

reasoning have intended any record of such deed not ac-

knowledged or proven in accordance with such laws

to be competent evidence.

"The recording of an unacknowledged or de-

fectively acknowledged deed has no effect what-
ever; and does not even give constructive notice.

Constructive notice from the record being depend-
ent upon purely statutory provisions it naturally

follows that such effect will not be given to any and
every recorded instrument but only to such as fall

within the statute. Therefore if an instrument be

not of the kind entitled by law to be recorded, or

if though within the contemplation of the statute

it he not entitled to record because of its defective

execution or a failure to comply with some of the

prerequisites to recordation, the record thereof will

be a mere nullity.. .
."

Am. & Eng. Ency. Law, Vol. 24, 141, 2.

II.

There was no error in excluding the question put

to Mr. Thomas the original locator, of the claim in

controversy. The question was incompetent In that

the answer thereto would involve a conclusion of law.

In the absence of any qualifying word, a transfer is

an act or transaction by which property of one person
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is by him vested in another. This is the legal meaning

of the term.

Pearre vs. Hawkins, 62 Tex., 434, 437.

Bouvier's Law Diet., Vol. 2, Page 593.

And especially is this so when used as here, in relation

to real property.

Ober vs. Schenck, 65 Pac, 1073, 1075.

In other words the question might as well have been

have you ever vested the title to this property in any

one else prior to vesting the interest in controversy in

the Northern Mining and Trading Company; and

further called for the opinion of the witness as to a

fact that was for the jury to determine, namely, whether

there ever had been a legal conveyance of this prop-

erty to any one else prior to the time that defendant

in error alleged it had the right to the possession of

its interest therein; and which was practically an issue

in the case; as upon its right to the possession at the

time of the alleged ouster, depended its right to recover

such possession, and such was a matter to be deter-

mined by the jury.

HI. .

As to the third point made by plaintiff in error that

the Court erred in refusing to allow the witness Jef-

freys to state the extent of the search made for the lost
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deed of Thomas to Kimber, an examination of the rec-

ord will show that the existence of the original of the

alleged deed was not proven; and notwithstanding

counsel's statement that by the question put to Thomas

he was attempting to show its existence, he should have

done so by the usual and proper method of examina-

tion, and upon the ruling out of the question shown in

the record, have so framed his further questions as to

warrant their being allowed. That he did not pursue

his examination along legal lines cannot now be as-

cribed as error in the Court upon a ruling relative to

the extent of search made for that which had not been

proven ever to have had any existence.

Counsel seem to think that because notice was served

on him to produce certain papers that a conclusive pre-

sumption arose as to the existence of such papers. But

we do not think such is the law. The purpose of such

notice as we understand is, that where the adverse party

fails to produce the papers requested, such fact is not

conclusive upon him as to their existence, but the party

requiring them may then ofTfer secondary evidence of

their contents if he so desires. Here no attempt was

made to produce secondary evidence of the contents of

such deed on the part of the defendant in error. But

plaintiff in error attempts to take advantage of such

notice by an effort to show a search for that which was

not proven ever to have had any actual existence. We
hardly need do more than cite Section 558 of Green-
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leaf on Evidence quoted by counsel in his brief, to show

that this cannot be done.

We respectfully submit the judgment of the lower

Court should be affirmed.

IRA D. ORTON,
Attorney for Defendant in Error.

J. C. Campbell,

W. H. Metson,

Frank C. Drew,

Of Counsel.




